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For these reasons, and as discussed below, the Region should dismiss  charge, 
absent withdrawal.  

I. FACTUAL BACKGROUND 

A. Tesla’s Operations and Relevant Policies. 

Tesla is an electric vehicle and clean energy company whose mission is accelerating the 
world’s transition to sustainable energy.   worked at Tesla’s factory in Fremont, 
California, which is one of the Company’s vehicle production facilities.   

Tesla has a robust safety and health management system, dedicated to the concepts of 
continuous improvement in employee safety and health.  Tesla cares deeply about the 
safety of its employees, and follows the adage “see something, say something” when it 
comes to safety and strives to give every employee an opportunity to voice any concerns 
that they may have.  Tesla feels strongly about engaging employees in safety and health 
and encourages employee feedback.  In fact, Tesla encourages and rewards employees who 
speak up when they see a safety risk – and asks them to be a part of the solution so that any 
safety issues can be quickly corrected.  Tesla emphasizes listening to people “on the line” 
in order to get the most reliable information about where and how to improve safety 
measures.  

To that end, the Environmental Health and Safety (“EHS”) department at the Fremont 
factory has established expansive protocols to both monitor production processes to ensure 
Tesla employees and equipment are operating safely, as well as to provide numerous 
avenues for employees to report safety concerns.  Employees can report safety concerns 
through the Take Charge Program, which is designed to empower all Tesla employees to 
assist in building a strong safety culture by submitting improvement ideas.  Safety, security 
and improvement suggestions can be submitted through a submission form which will be 
sent to the EHS department.  

EHS also operates safety committees for each shift, made up of associates, leads, and EHS 
representatives.  The safety committees meet regularly to discuss safety issues, and safety 
committee representatives can raise safety concerns at these meetings.  In addition to the 
more formal channels for raising safety concerns, Tesla’s “Open Floor” policy supports a 
culture where employees can talk to their EHS representatives, supervisors and managers 
about issues and have them addressed as needed. 

Tesla is also committed to a working environment and culture that is safe, respectful, fair, 
and inclusive for all its employees.  In recent years, Tesla has taken even more measures to 
meet this commitment, including adding an Employee Relations team that is dedicated to 
investigating employee complaints, and adopting a comprehensive Employee Guidebook 
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complaints” or another other potential protected, concerted activity as having any 
connection to  discharge (because there were none).

II. DISCUSSION 

A. Tesla Terminated  For Violating Tesla’s Anti-Harassment 
Policy – Not For Any Alleged Protected Concerted Activity. 

1.  Cannot Establish a Prima Facie Case Under Wright 
Line.

To establish a termination was discriminatorily motivated in violation of Section 8(a)(1), 
there must be a causal connection between the employee’s protected concerted activities 
and the termination.  See Tschiggfrie Properties, Ltd., 368 NLRB No. 120, slip op. at 6 
(2019); P.W. Supermarkets, 269 NLRB 839, 840 (1984).  This requires, at a minimum, 
evidence of protected concerted activity, knowledge of that activity by the employer, and 
employer animus or hostility toward that activity.  See Tschiggfrie Properties, Ltd., above, 
slip op. at 7; Wright Line, Inc., 251 NLRB 1083, 1089 (1980), enfd. 662 F.2d 899 (1st Cir. 
1981).  Additionally, a Section 8(a)(1) discrimination violation requires evidence of a 
“nexus” between the employee’s alleged protected activity and termination.  Tschiggfrie, 
above, slip op. at 7.5

Here, the evidence does not establish  safety complaints to  were 
concerted, that the relevant decisionmakers had knowledge of them, or that Tesla 
possessed animus toward  safety complaints – or toward employee safety 
complaints generally.  As a result, the evidence does not establish  safety 
complaints were a “substantial or motivating factor” in the decision to terminate  
(NLRB v. Transportation Mgmt. Corp., 462 U.S. 393, 394 (1983)), and the charge should 
be dismissed. 

informed of  termination and in  email to HR later that day.  That investigation is still 
ongoing because  has been  since      

5 Under current Board law, a Section 8(a)(1) discrimination violation requires evidence of a 
“nexus” between the employee’s alleged protected activity and termination.  Tschiggfrie, 
above, slip op. at 7.  However, even under a legal standard that does not include a separate 
“nexus” element, this is not a close case because, as discussed below, there is no evidence that 
Tesla harbored animus toward employee safety complaints generally, or that safety complaints 
played any role in  termination.
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and intimidation by calling a coworker a derogatory name.  This evidence reaffirms that 
the Company terminated  for a legitimate, non-discriminatory reason.  St. Clair 
Memorial Hospital, 309 NLRB 738, 743 (1992) (noting the General Counsel’s failure to 
prove disparate treatment in finding that employer met the Wright Line burden upon proof 
that the employer treated similar employees alike); West Irving Die Casting of Kentucky, 
Inc., 346 NLRB 349, 349-350 (2006) (finding termination for attendance policy violation 
was not unlawful where the employer “implemented the precise, published terms of its 
policy in a consistent manner”).  Therefore, the charge should be dismissed for this reason 
as well. 

III. CONCLUSION 

The Company respectfully requests that the Region dismiss the charge as without merit, 
absent withdrawal. 

Please let us know if you have any questions or need any additional information to 
complete the Region’s investigation.

Sincerely, 

David R. Broderdorf 

DRB 

cc: Lauren M. Emery 
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UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 
REGION 32 
1301 Clay St Ste 300N 
Oakland, CA 94612-5224 

Agency Website: www.nlrb.gov 
Telephone: (510)637-3300 
Fax: (510)637-3315 

February 18, 2022 

Re: Tesla, Inc. 
 Case 32-CA-287631 

Dear : 

We have carefully investigated and considered your charge that Tesla (Employer) has 
violated the National Labor Relations Act. 

Decision to Dismiss: Based on that investigation, I have decided to dismiss your charge 
for the reasons discussed below.  Your charge, as elaborated upon during the investigation, 
alleges that the Employer terminated you because you engaged in protected, concerted activities 
by conveying safety-related complaints to .  While you did engage in protected 
concerted activities, the evidence was insufficient to establish that animosity towards your 
protected concerted activity was a motivating factor (in whole or in part) for the Employer’s 
decision to terminate you.  See Wright Line, 251 NLRB 1083 (1980), enfd. 662 F.2d 899 (1st 
Cir. 1981), cert. denied 455 U.S. 989 (1982), approved in NLRB v. Transportation Management 
Corp., 462 U.S. 393 (1983).  Further, even assuming that your protected activity was a 
motivating factor in the termination decision, the Employer has demonstrated that it would have 
taken the same action even in the absence of the protected activity based on alleged misconduct 
that was wholly unrelated to your protected concerted activities.  Accordingly, I am terminating 
your charge in its entirety.  

Charging Party’s Right to Appeal:  The Charging Party may appeal my decision to the 
General Counsel of the National Labor Relations Board, through the Office of Appeals.      

 Means of Filing:  You must file your appeal electronically or provide a written 
statement explaining why electronic submission is not possible or feasible. Written 
instructions for the NLRB’s E-Filing system and the Terms and Conditions of the NLRB’s 
E-Filing policy are available at www.nlrb.gov. See User Guide.  A video demonstration 
which provides step-by-step instructions and frequently asked questions are also available 
at www.nlrb.gov.  If you require additional assistance with E-Filing, please contact e-
Filing@nlrb.gov.     

 You are encouraged to also submit a complete statement of the facts and reasons why 
you believe my decision was incorrect.  If you cannot file electronically, please send the appeal 
and your written explanation of why you cannot file electronically to the General Counsel at the 
National Labor Relations Board, Attn: Office of Appeals, 1015 Half Street SE, Washington, 
DC 20570-0001.  Unless filed electronically, a copy of the appeal should also be sent to me.  
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 The appeal MAY NOT be filed by fax or email.  The Office of Appeals will not process 
faxed or emailed appeals.  

Appeal Due Date: The appeal is due on March 4, 2022. If the appeal is filed 
electronically, the transmission of the entire document through the Agency’s website must be 
completed no later than 11:59 p.m. Eastern Time on the due date.  If filing by mail or by 
delivery service an appeal will be found to be timely filed if it is postmarked or given to a 
delivery service no later than March 3, 2022.  If an appeal is postmarked or given to a 
delivery service on the due date, it will be rejected as untimely.  If hand delivered, an appeal 
must be received by the General Counsel in Washington D.C. by 5:00 p.m. Eastern Time on the 
appeal due date.  If an appeal is not submitted in accordance with this paragraph, it will be 
rejected. 

Extension of Time to File Appeal: The General Counsel may allow additional time to 
file the appeal if the Charging Party provides a good reason for doing so and the request for an 
extension of time is received on or before March 4, 2022.  The request may be filed 
electronically through the E-File Documents link on our website www.nlrb.gov, by fax to 
(202)273-4283, by mail, or by delivery service.  The General Counsel will not consider any 
request for an extension of time to file an appeal received after March 4, 2022, even if it is 
postmarked or given to the delivery service before the due date.  Unless filed electronically, 
a copy of the extension of time should also be sent to me. 

Confidentiality: We will not honor requests to limit our use of appeal statements or 
evidence.   Upon a request under the Freedom of Information Act (FOIA) by a party during the 
processing of an appeal, the Agency’s FOIA Branch discloses appeal statements, redacted for 
personal privacy, confidential source protection, or other applicable FOIA exemptions.   In the 
event the appeal is sustained, any statement or material submitted may be introduced as evidence 
at a hearing before an administrative law judge. However, certain evidence produced at a hearing 
may be protected from public disclosure by demonstrated claims of confidentiality. 

Very truly yours, 

 
Christy J. Kwon 
Acting Regional Director 
 

Enclosure 

 

cc: DAVID R. BRODERDORF, ESQ. 
MORGAN, LEWIS & BOCKIUS, LLP 
1111 PENNSYLVANIA AVE NW 
WASHINGTON, DC 20004-2541 
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LAUREN EMERY, ATTORNEY 
MORGAN, LEWIS & BOCKIUS, LLP 
1111 PENNSYLVANIA AVE NW 
WASHINGTON, DC 20004-2541 

 
 

  

 
TESLA, INC. 
45500 FREMONT BLVD. 
FREMONT, CA 94538 
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UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

 
APPEAL FORM 

 
To:  General Counsel 
 Attn: Office of Appeals 
 National Labor Relations Board 
 1015 Half Street SE 
 Washington, DC 20570-0001 

Date:   

 
 Please be advised that an appeal is hereby taken to the General Counsel of the 
National Labor Relations Board from the action of the Regional Director in refusing to 
issue a complaint on the charge in 

 
Case Name(s). 
 
 
Case No(s). (If more than one case number, include all case numbers in which appeal is 
taken.) 
 
 
  
 (Signature) 
 
 
 



 

E-FILING TO APPEALS 
1. Extension of Time:  This document is used when the Charging Party is asking for more time to efile an 

Appeal. 

• If an Extension of Time is e-filed, and there are additional documents to be e-filed simultaneously with 
it, please e-file those documents under the selection Correspondence. 

• After an Extension of Time has already been e-filed, any additional materials to add to the Extension 
of Time should be e-filed under Correspondence. 

2. File an Appeal:  If the Charging Party does not agree with the Region’s decision on the case, an Appeal can be 
e-filed. 

• Only one (1) Appeal can be e-filed to each determination in the Region’s decision letter that is 
received. 

•  After an Appeal has been e-filed, any additional materials to add to the Appeal should be e-filed 
under Correspondence. 

3. Notice of Appearance:  Either party can e-file a Notice of Appearance if there is a new counsel representing 
one side or a different counsel. 

• This document is only e-filed with the Office of Appeals after a decision has been made by the 
Region. 

• This document can be e-filed before an Appeal is e-filed. 

4. Correspondence:  Parties will select Correspondence when adding documents or supplementing the Appeal 
or Extension of Time. 

• Correspondence is used to e-file documents after an Extension of Time, Appeal or Notice of 
Appearance has been e-filed.  

5. Position Statement:  The Charging Party or Charged Party may e-file a Position Statement. 

• The Charging Party will e-file this document as a supplement of the Appeal. 
• The Charged Party will specifically file one to support the Region’s decision. 
• This document should be e-filed after an Extension of Time, Appeal or Notice of Appearance has 

been e-filed. 

6. Withdrawal Request:  If the Charging Party decides to no longer pursue their appeal, he/she can e-file a 
Withdrawal Request to the Office of Appeals. 

• This document should be e-Filed after an Extension of Time, Appeal or Notice of Appearance has 
been e-filed.   

 

7. The selections of Evidence or Other should no longer be used. 
 




